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EXHIBIT AC2  

 

------- Forwarded Message --------  

Subject:  FW: Empowering Wind MFC Ltd - Confidential: MFC Claim 

Date:  Thu, 26 Jan 2017 14:36:01 +0000 

From:  Anthony.Campbell <Anthony.Campbell@insolvency.gsi.gov.uk> 

To:  Paul Millinder (paul@empoweringwind.co.uk) <paul@empoweringwind.co.uk> 

 

Dear Mr Millinder, 

Thank you for your e-mail. 

I understand that you are considering applying for a rescission of the winding up order and  would 
confirm that Middlesborough Football Club have advised that they are owed £541,308. This is based 
on their original claim of £255,000 plus a balance of £285,039 representing lost rental and free 
supply of electricity for the period from 25 June 2015 until the date of the winding-up order.  The 
original claim plus the balance of £285,039 do not add up to £541,308 but to £540,039 so their claim 
has been amended down until such time as any formal proof of debt is submitted. 

I would point out that creditors , including Middlesborough Football Club , have not been asked to 
submit a proof of debt. Creditors are only invited to submit a proof of debt if a meeting to appoint a 
liquidator other than the official receiver is arranged or if sufficient funds are available to enable a 
dividend to be paid to creditors. It is only at these  stages that either the chairman of the meeting 
considers the claims submitted by creditors to determine  whether they should be admitted for 
voting purposes or  the official receiver as liquidator  determines whether the claim should be 
admitted for the payment of a dividend. If considered necessary the creditor will then be asked to 
provide further information to support their claim. 

 If you consider that a fraud has been committed by Middlesborough Football Club in connection 
with its dealings with the company I would suggest that you report the matter to the police. As 
discussed in a previous telephone conversation if you believe that the company has a claim against 
Middlesborough Football Club the right of action can be assigned to a third party for consideration 
but the official receiver would first need to be put in funds to take legal advice to confirm that the 
action does vest in the liquidator and does have merit. 

Regards  

Anthony Campbell | Insolvency Examiner | The Insolvency Service – Delivering economic confidence 

Anthony.Campbell@insolvency.gsi.gov.uk | 4 Abbey Orchard Street, London, SW1P 2HT | 020 7637 
6553 | @InsolvencyGovUK |  www.gov.uk/insolvency-service 

Please consider the environment before printing 
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From: Paul Millinder [mailto:paul@empoweringwind.co.uk]  
Sent: 24 January 2017 13:42 

To: Anthony.Campbell; COOKLAND, Gary (P1670); David Niven 
Subject: Re: Empowering Wind MFC Ltd - Confidential: MFC Claim 
Importance: High 

Dear Mr Campbell, 

Further to our call earlier today.   Did you ask your service manager to call me and explain 

why the information I have requested over the last 3 weeks in respect of MFC claim as 

Creditor has not been provided?    I appreciate that you are probably very busy, however this 

has been outstanding for too long and needs to be addressed.  

There is no legal reason to withhold the information I asked for and I request that this 

information is provided without further delay, by close of business today.  I will be 

requesting that the Police obtain a warrant to obtain the information if not provided and in 

any event irrespective, failure to do so may result in legal costs incurred in obtaining an 

Order of the Court or other means from which to obtain the information.  

Please summarise the Official Receiver's process in carrying out legal due diligence in 

respect of fraudulent claims from creditors that are not actually creditors.  I am very 

concerned at what I have experienced, in that it would appear that MFC has been allowed to 

present a false position of a debt that does not exist in accordance with those contractual 

agreements between the parties, yet to date, it would appear absolutely nothing has been done 

to remedy this position or investigate the legal circumstances in lieu of the fact I have 

explained in legal terms how the offence of fraud has been committed, along with substantive 

evidence to prove non-existence of the claim in question.      

There is more to this than simply removing MFC as a Creditor of Empowering Wind MFC 

Ltd ("Company"), there is fraudulent activity committed by a solicitor representing the Club 

in full knowledge that the claim in question is not a debt.   That solicitor asked the Company 

to "drop its argument on force majeure" otherwise it would not consent to novation required 

at financial close.   Robin Bloom was aware in November 2012 that it was Condition 

Precedent to the grid connection agreement with Northern Powergrid of MFC to complete the 

Asset Sale Agreement to take ownership of its two dedicated substation assets.  Yet in May 

2015, refused to do so and later unlawfully terminated the Lease on the grounds of £255,000 

that was never due in the first instance.     

I would like to confirm the following, in advance of any other consideration;  

1. That the Force Majeure point in respect of payment is a valid legal argument and the delay 

from September 2013 until 23rd December 2014 was an act of Force Majeure because 

Middlesbrough Council failed to discharge planning condition 7 of the Planning Application 

when the applicant had done what was required to do so.   Instead the planning condition, 

which prevented the wind turbine from operating until it was discharged, was sustained 

unlawfully until it was removed.   Therefore, the 12 months free of rent for Accomodation 

Works to have taken place comes into play from the date of resolution of the Force Majeure 

event and payment obligations under it would recommence on 24th December 2015, when 

the turbine would have been constructed had it not been for MFC refusing the connection that 

was the sole purpose of the Option Period and completing the Lease.    Without a grid 

connection, the turbine cannot operate.  
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2. That the Energy Supply Agreement (attached) was subject to two Conditions Precedent;  

2. Commencement and Term  

... Clauses 3.1 - 3.3 and 4 shall commence on (and be conditional on) satisfaction in full of 

the following conditions precedent and shall continue thereafter in full force and effect 

during the contract term;  

2.1.1  The occurrence of commissioning; and  

2.1.2  The Generator entering into a Connection Agreement in respect of the Equipment.  

Condition Precedent 2.1.1 was not satisfied as commissioning had not taken place.   The legal 

definition of "Commissioning" is defined in the Interpretation Definitions meaning the same 

as Commissioning Date.  

Condition precedent 2.1.2 was not satisfied as the Generator was unable to complete the 

Connection Agreement.  It was Condition Precedent of the Northern Powergrid Connection 

Offer that Customer had completed the Adoption Agreement - NPG Asset Sale Agreement as 

basis of that Connection Agreement. (Attached).   That Connection Agreement included the 

Northern Powergird Connection Offer, the Asset Sale Agreement and the Connection 

Agreement Deed between the parties dated 7th November 2013 to form the entire agreement 

for making the grid connection.  

In the e-mail chain (12.12.12) Tony Ryan, Northern Powergrid's lead design engineer 

confirmed in an open email to Robin Bloom at Matt Smith at MFC "As we are proposing to 
pass over ownership of the two existing substations on site to the club, one of my commercial 
colleagues will need to get involved to arrange this therefore he will be issuing the POC quote."  

In a separate email dated 19/11/2012, Tony Ryan clearly explained that; 

"The 1.5MVA turbine can be connected locally to the existing supply stadium. 

The connection arrangement will be similar to that discussed earlier with the two existing 
substations being disconnected from our system and transferred to the clubs ownership and a new 
single HV point of supply established." 

On 21st November 2012 Matt Smith acknowledged receipt of the email, with Robin Bloom 

of MFC also copied into the open email correspondence with Northern Powergrid in 

arranging the connection.   A further follow up was made by MFC's solicitor;  

From: Brown, Michael [mailto:Michael.Brown@dickinson-dees.com]  
Sent: 25 September 2012 09:04 

To: Andrew Lindsay 
Subject: RE: MFC 

Thanks Andrew - apparently there has been some suggestion about the need to transfer the two 
existing substations from the DNO to the club - do you know anything about this? 

Kind regards 
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Michael 

 

Michael Brown 

Partner 

Dickinson Dees LLP 

Tel: +44 191 279 9379 

Fax: +44 191 230 8501 

www.dickinson-dees.com 

 

A conference call, the previous open correspondences between the parties, the Connection 

Offer Terms and direct confirmation from Northern Powergrid's lead system designer from 

October until end of December 2012 ensured that MFC was fully aware of its obligation to 

take ownership of its dedicated substation assets to form the Customer Owned part of the 

11KV private network connection prior to Projectco exercising its Option and completing the 

Lease on 17th June 2013 and later in November 2013, the Energy Supply Agreement and 

Connection Deed.  

The invoices in the Demand Letter dated 25/06/2015 relate to Energy Supply payments, yet 

the Energy Supply Agreement between the parties had not even come into force, due to the 

outstanding Conditons Precedent to that contract.  

The Obligation of the Tenant to pay rent in accord with Schedule 7 commences in 24th 

December 2015, however the Lease was unlawfully terminated on the grounds of payment 

that is not even due, in August 2015.  

This is not a complex matter, it is straight forward legal due diligence and I am concerned 

that insufficient care is being taken to substantiate what is and is not fraud. Here everything is 

confirmed by virtue of contractual agreements between the parties.   I have absolutely no idea 

why the OR is witholding information that is key evidence to substantiate what is essentially 

a criminal matter of fraud. Particularly so given that you have confirmed the "debt" in 

question has increased to £541,301?   I am very interested in knowing how this figure is 

arrived at given the contractual postion between the parties.  

I do hope this makes the position absolutely clear and I await hearing from your colleague 

with an explanation, which I would also like in writing after the call for my records.  

 

I look forward to hearing from you. 

 

Yours sincerely, 

 

Paul Millinder 

Tel:     01723 563059 

Mob: 07717 754551  

 

 

 

http://www.dickinson-dees.com/
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On 23/01/2017 11:39, Paul Millinder wrote: 

Dear Mr Campbell, 

Please refer to the attached letter I sent to MFC dated 22/09/2015 along with supporting 

evidence that proves no payment would have been due to MFC until 24th December 

2015.  Yet in August 2015, the Lease and Energy Supply Agreements were forfeited by MFC 

for non payment of money that was not payable in accord with those contractual agreements.   

The correspondence provided by me to date demonstrates in very clear terms that the MFC 

claim is fraudulent.  Not only was Mr Bloom aware that the amounts in question were 

disputed (with offers to deposit £255k in Escrow pending resolution), he was also well aware 

that the Force Majeure provisions would have negated the payments he refers to from coming 

due in the first instance.      

 

I note you had explained that the MFC claim as creditor had increased to £541,301 however 

this figure is double that purported to be owed at the time MFC unlawfully terminated those 

contracts.     I am expending substantially on legals and investigations to get to the bottom of 

this matter and I have requested information to substantiate MFC's claim from you several 

times over the past weeks but to no avail.   I now require this information for my barrister to 

review.  Please therefore confirm with me the information you hold on file in respect of this 

matter and reply to this email with a statement of creditors showing the correct balances 

claimed by each.   

 

I trust however that I am now listed as Creditor in the sum of £530,000.   There are other 

additional costs that were incurred by Parentco that will be added to my claim against MFC, 

however at this stage I wish to focus on the issue in question, which is to ensure that your 

department and the Court is made aware that MFC is not and has never been a Creditor.  

 

I have spoken with GMR Consulting, Smith Brothers Contracting Ltd and HMRC and the 

legitimate creditors would support a recission of the Winding Up Order on the basis of the 

without prejudice proposal I made to them.  This is the likely route we will take as the 

Company has proven prospect of making full financial recovery by virtue of the claim against 

both Defendants.  

I therefore also need a statement of Official Receiver costs incurred in the WUP process to 

date.  

 

I am funding this claim from external sources and have paid substantial sums to my solicitors 

at Penningtons and to senior counsel.   As I have explained numerous times, MFC themselves 

caused the project to fail by unlawfully terminating the Lease after refusing the grid 

connection.   It was their direct action that resulted in HMRC issuing the WUP in the first 

instance.  Had MFC acted in accord with the contractual agreements, the project would have 

been completed, yet MFC refused their primary obligation to take control of their dedicated 

substation assets to make the wind turbine grid connection.    How they are listed as Creditor 

is completely illogical.  

 

I advise that I have taken more than sufficient legal advice on these matters and that the 

statements contained within this email and its attachments are accurate and true to the best of 

my knowledge.    
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Please note there are increasing elements of cost being accrued my end in sorting out MFC's 

fraudulent claim and I do consider exercise of legal diligence is necessary from your 

department now in addressing the matters I have raised.    

 

I look forward to hearing from you. 

 

Regards, 

 

Paul Millinder 

 

 

-------- Forwarded Message --------  

Subject:  Fwd: 30/09/2015 - My Letter and Robin Bloom's response 

Date:  Wed, 18 Jan 2017 19:37:50 +0000 

From:  Paul Millinder <paul@empoweringwind.co.uk> 

To:  Adam Mikula <adm@prospectlaw.co.uk> 

  

Dear Adam, 

In conjunction with my last email, here is the email I sent to Edmund yesterday containing 

the notes from Penningtons and related attachments which I also hope you will find useful. 

Kind regards, 

Paul;  

-------- Forwarded Message --------  

Subject:  Re: Notes for Discussion/Counsel - Middlesbrough - priveleged [IWOV-

DMS.FID65661979] 

Date:  Mon, 16 Jan 2017 09:59:49 +0000 

From:  Paul Millinder <paul@empoweringwind.co.uk> 

To:  John Hargreaves <John.Hargreaves@Penningtons.co.uk> 

CC:  David Niven <David.Niven@Penningtons.co.uk> 

  

Hi David / John, 

Please find enclosed the updated notes below.    

Paul;  

Please refer to my comments below yours in red ink; 

  

mailto:paul@empoweringwind.co.uk
mailto:adm@prospectlaw.co.uk
mailto:paul@empoweringwind.co.uk
mailto:John.Hargreaves@Penningtons.co.uk
mailto:David.Niven@Penningtons.co.uk
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Jeremy Bloom's 8.1.17  witness statement (attached)  infers MFC   terminated the Lease and the 
Energy Supply Agreement (ESA)  on grounds of non payment  ( rent under the Lease )  and for either 
Refund Power ( as defined) due and unpaid,  or for general performance delay, (or both)  under the 
ESA  . And that  the  Force Majeure savings  in those documents didn’t apply in the circumstances  , 
and so didn’t prevent termination and recovery  action by MFC. 

Yes Bloom is arguing that Force Majeure did not apply (as I could have had control over the 

matters in question).   This argument is void, for the following reasons;  

 

The primary reason the project could not proceed whilst Condition 7 was not removed is 

because there was no technical solution available that would enable the Projectco to 

discharge the condition and that the wind turbine could not operate until the system (that did 

not exist) was implemented.   By virtue of this planning condition, the Projectco could not do 

what was intended by the planning permission in operating a 136m high wind turbine, 

because it could not operate.    Any financier or developer, private or otherwise recognises 

that there was a requirement of Condition 7 to submit a scheme to alleviate the impact of 

radar clutter on the DTVA (Airport) radar and that the system needed to be implemented at 

the Airport.  I was aware that a system had been implemented for testing at the Airport, 

however I had absolutely no control over whether that scheme was made operational as part 

of the Airport's infrastructure.  I therefore procured right to use the system, costs for its 

implementation and a schedule for doing so.    I submitted the scheme to the LPA in 

September 2013, however whether the system is implemented or not is an Airport operational 

concern beyond my reasonable control.  

 

A few notes on this point;  

 

Projectco was fully aware of the requirement to provide a radar mitigation solution and had 

been working to progress implementation of the only possible technical solution since 

December 2012.  The Thruput ACMS system I procured is the only available mitigation 

system for the somewhat antiquated analog Watchman Primary Surveillance Radar deployed 

at the Airport;   

The Council ("MBC")  did not have the expertise to determine the Condition and relied upon 

third parties to do so, however it was a requirement of theCondition, for the LPA to approve 

the mitigation system.  The Condition was therefore also unreasonable on these grounds;  

In September 2013 when MBC had acknowledged that we had done what was required to 

discharge the Condition, it did not do so due to a non-substantive objection letter and further 

similar letters made by DTVA (Airport) upon until 23/12/14.  Planning decisions cannot be 

influenced by non substantive objections and in this case planning policy clearly indicated 

that the Condition was unreasonable and should have been removed;  

It was proven that Condition 7 served no purpose in planning and should have been removed 

by the LPA (without application) in September 2013 in accordance with Circular 11/95 - Use 

of Conditions in Planning - The LPA's legislation and guidance document at that time.    My 

argument is that had the LPA acted in accord with planning policy, the planning condition 

was unreasonable on several grounds and had the LPA acted in accord with planning policy 

and the powers available to it at that time, the Condition would have been removed in 

Septmber 2013; 

The LPA failing to act in accordance with planning law is beyond my reasonable control;  

 

1.  You will note from the various reports and exhibits within the Dropbox folder (DTVA 

Radar...)   I went to substantial lengths, in arranging rights to use the mitigation system with 
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BT and working alongside the Airport to progress what was the only reasonable prospect of 

deploying such system.    It was not possible to do so, because it became clear that the 

initiative was financially lead by DTVA, rather than a genuine issue on the grounds of air 

safety or any other matter that would be of interest in planning;  

Today, there is still no mitigation system available that has been approved by the CAA;  

 

2. The requirement to deploy a radar mitigation system is, in itself a matter beyond 

reasonable control of Projectco.  The Condition required the system to be installed outside of 

the Application Site, within the air traffic control tower of DTVA.     

 

3.  I had to intervene in the process and lead investigations that should have been concluded 

by the LPA, as the LPA did not have the expertise to do so.  The CAA themselves were made 

to backtrack on their initial recommendation to sustain the condition as I demonstrated their 

argument was also non substantive.    I had to put senior figures at the CAA under substantial 

pressure  and lobby to provide the correct advice to the Council, leading them to withdraw 

Condition 7 on 23rd December 2014.  I incurred substantial additional legal and technical 

costs in overcoming this contention over and above what was required in discharing the 

Condition.  

 

4. Bloom also suggested that I could have submitted a fresh planning application.   This was 

not possible, firstly because DTVA would object at a much earlier stage in the application 

process; 

Secondly because DTVA made widespread similar non-substantive holding objections to all 

wind turbine planning applications within a 30KM radius of DTVA and those objections 

were the primary reason for other applications not proceeding.   The result would therefore be 

identical, in any such "fresh planning application" was approved. In fact, the Condition would 

have prevented the planning application from gaining consent.    I acted for Airvolution 

Energy in their Wilton Wind Farm development where their planning application was stalled 

on the basis of precisely the same holding objection of DTVA.  

The Force Majeure definition in both docs has the same core : 

  "in respect of any party any event or circumstance which is beyond the reasonable control of such 
party and which results in or causes the failure of that party to perform any of its obligations under this 
agreement  " 

 save that in the Lease it wasn't mutual . For  "any party" read Tenant (Projectco). And after a list of ( 
non exhaustive ) examples of what might be FM events , a lack of funds on the part 
of Projectco  was stated  NOT  to be force majeure for Lease purposes. .That carve out wasn’t 
though added  to the ESA force majeure definition,  a point noted below . 

Just so we are clear on the lack of funds point;  The Company was adequately funded to take 

the project through to completion.  Clearly the project could not proceed without a grid 

connection and MFC's refusal to co-operate and take full control of its dedicated substation 

assets (essentially owned by the Club anyway) was the primary reason for failure of the 

project.   Under OFGEM Feed in Tariff regulations, any change to the originally approved 

electrical configuration would invalidate preliminary accreditation and therefore the project 

would not have been eligible for the scheme.  
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The Lease and Energy Supply Agreement made provision for 12 months free of rent and 

energy supply payments, on the basis that we would not be paying whilst the infrstructure 

was under construction.    Construction could not commence due to the presence of Planning 

Condition 7, if it is proven (which I strongly believe it will be) that the delay was Force 

Majeure, then no rent and energy supply payments would be due until 24th December 2015 

(after MFC terminated the Lease for non payment).   

 The   operative provision    in the Lease is  at Sched 5 para 6 , and in terms: 

 "if either party is prevented for any period of time from performing its obligations under this Lease by 
reason of Force Majeure that party shall not be in breach of such obligations for so long as and to the 
extent that such reasons shall subsist……….  

 and in the ESA at clause 6 in terms: 

 "neither party shall be in breach of this Agreement , or otherwise liable to the other , by reason of any 
delay in performance of any of its obligations due to an event of Force Majeure " 

From his affidavit, Jeremy  Bloom’s   position  appears to be  that MFC were entitled to terminate ( 
and did so terminate)  both docs . For   non rent  payment ( Lease) and non Refund Power  payment 
and/or  other performance ( ESA) – and that in  neither case was payment/performance by 
Projectco   force majeure  suspended such that termination was barred out . MFC are now claiming in 
the liquidation of Projectco the amounts they contend are due and unpaid under those agreements ? 
Circa £500k?  

Yes I understand from the Official Receiver that the amount originally claimed of circa 

£255,000 has now increased to over £500k.  I have not yet received any copies of the 

submissions made by MFC to the OR, despite requests.  What I do know is that the £255k 

was the final amount they claimed by reason of termination so how it has jumped up  makes 

no sense to me.  

Jeremy Bloom’s   rationale for non suspension of those financial claims for force majeure 
reasons,  and which have led or  contributed to Projectco’s liquidation,  appear to be: 

 For  the ESA : 

 Projectco  could have got the planning at the front end without the unacceptable planning condition ( 
the Airport driven condition)  and that   would  then have enabled the build to happen and the Refund 
Power payments to stack up and be paid within the 3.4.2 period  and avoid breach . He contends this 
on the basis that once a consultant was engaged by Projectco – but far later in point of time  - and 
submitted his findings,  the planners backed off  and removed the offending condition and/or that 
condition was found to be complied with from theconsultant’s report  ( correct?) . That  if the 
consultants report was the key to unlock , it could and should have been obtained before rent 
payments went into default in the MFC  view... 

So he appears to argue  the  force majeure circumstance of adverse planning was "within  Projectco's 
reasonable control " to address at the front end and presumably before payments  fell due under the 
ESA  ie  that the later success using the consultant proved that  the same result  would have been 
secured if he had been engaged  earlier   . That as it was within “reasonable control” at the front end, 
the position couldn’t qualify as force majeure excepted . 

Is that factually correct , or were  there added impediments at the front end that would have prevented 
that ? ie that something changed at the planners end in Projectco's favour  as between the date of the 
( minded to grant?) planning consent   and when the condition was actually  removed such that a 
change  was outside of Projectco's “reasonable control” at the front end but not later in the process. 
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All three covered in notes above.  

 

It was Condition Precedent to the Energy Supply Agreement, clause 2.2, that the Company 

entered into a Connection Agreement so that energy from the wind turbine could be delivered 

to the Stadium in accord with the Connection Agreement, the Energy Supply Agreement and 

the Connection Deed.     

 

In November 2012, Northern Powergrid made MFC (Bloom) aware that the grid connection 

was conditional upon the Club taking ownership of its dedicated substation so as to form the 

wind turbine private network connection and that it was its clear obligation to do so. This 

confirmation was also acknowledged by Bloom in an email from Tony Ryan, Design 

Engineer at Northern Powergrid stating, “as we are proposing to pass over ownership of the 

two existing substations on site to the club, one of my commercial colleagues will need to get 

involved to arrange this therefore he will be issuing the POC quote.  He has advised that he 

will have the details completed ready to issue the quote w/c 10/12/12.”  

  

It was Condition Precedent of the Connection Offer that MFC takes control of the two 

dedicated substations that are integral to supply of power to the stadium.  In order to do so, 

the Northern Powergrid Asset Sale Agreement required execution by Customer (MFC) to 

form the private 11KV network.  

 

The basis of the grid connection arrangement;  

The Club is "Customer" owning the connection to the Stadium from Northern Powergrid's 

network.  The wind turbine connection connected into "Customer Owned" substation assets. 

Terms of the Northern Powergrid Connection Offer apply.  The Connection Deed was to 

ensure MFC maintained that connection within its substation in accord with the Connection 

Offer Terms and neither terminate nor tamper with that connection for the lifetime of the 

Lease.    

 Another force majeure argument against ESA claim/termination maybe ?  Projectco was an  SPV 
with an uncertain position . Projectco couldn't raise the funds to engage a consultant for that expert 
evidence earlier ( Note: the lack of funds carve out is in the Lease but not ESA definition of force 
majeure ) . That   Parent entity and Paul had no clear  contractual  obligation to fund for that purpose ( 
no Loan or other doc which assured their funding)  , so  they were entitled to withhold necessary 
additional funding to Projectco to meet payments to MFC  in their discretion  ( ie "outside Projectco 
control") . Given the carve out in the Lease for lack of funds wasn’t included for the ESA , that 
indicated the parties had expressly not agreed that limitation to force majeure  for the ESA? Such that 
an absence of funds fwas a valid force majeure event. 

But assumes MFC can't turn any argument by reference to prior and contrary open statements or 
behaviour  by MFC , parent entity or  Paul. What’s been said to the past in open correspondence 
needs a careful check .A general point that applies to all of the below as well. 

For the Lease  : 

This  has a specific carve out to the force majeure definition in terms  : 

 "provided that lack of funds shall not be interpreted as a cause beyond the reasonable control of the 
Tenant"  

So the lack of Parent entity funding ( which may work for the ESA )  may not  support a force majeure 
argument for the Lease ie Projectco is deemed to have the monies and should pay. 
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Its not an uncommon position  for a Lease and is reinforced by the usual first line of the Tenants 
covenants in Sched 3 –to pay rents clear of all deductions or set off whatever . Which is a provison 
also absent in the ESA  .  

Jeremy Bloom’s position appears to be   that the rent obligation under the Lease is not conditional on 
planning being obtained or other operational concerns . That  there can be no withholding , 
and  action for recovery and/or forfeiture of the Lease in the case of the non payment was an 
unqualified  entitlement. And whether or not Projectco has funding  has no bearing because 
ofthis  force majeure carve out . 

Does Counsel see an alternative interpretation to this? Also : 

(a)   What does he consider  the status to be of the emboldened note at the top of Sched 7 and does it 
conflict (favourably) with the timing of rent payments elsewhere in Sched 7?  viz [NB Rental 
payments to commence upon competition[sic]  of commissioning of the turbine which will be 
no later than 12 months from the execution of the Lease ] 

 (b)   There appears to be no “entire agreement” provision in the Lease ( but cf the ESA at clause 
9.1)  so maybe the above or other considerations give weight to a collateral agreement of  a CP  to 
the Lease of both planning and turbine commissioning however long that took, such that there was 
another route to use force majeure beyond the ( precluded) route of a lack of funding?Was there any 
such agreement? 

 (c) Might   a Landlord’s   breach of the Lease be marshalled to enable a counterclaim? Eg  para 12 of 
Sched 1 has MFC grant Projectco “all other rights necessary or desirable for operation of the 
Development and the   Permitted Use “  with  no apparent qualification in Schedule 5 ( Agreements 
and Declarations) to the extent it is able to grant those rights – and to argue that in the round this 
required some element of procuring ( on planning?) by MFC? 

(d)  A client question, but is there an Agreement for the Lease ( and maybe an Agreement for the ESA 
)   within other contractual documents which has bearing on Lease or ESA terms ?  

  

(e)  Any risk( or benefit?)  that the doctrine of frustration could be argued because of the 
interpretation  issues around  in  lieu of force majeure ?  

Noted from the affidavit that at one point MFC were looking to a meet with Paul to discuss parting 
company arrangements . A suggestion , perhaps that MFC were not wholly  secure on their position 
and preferred  a negotiated exit.  

Primarily, MFC refused to provide the grid connection.  The sole basis of the Option Period 

was for the Projectco to secure that very same connection.  Without that connection Projectco 

could not perform on its obligation under the Energy Supply Agreement because it could not 

supply energy to the Customer Owned assets.   Doing so was the entire purpose of the Option 

Period, Lease, Energy Supply Agreement and Connection Deed.  

The method of connection into Customer Owned assets was the only was in which power 

could be delivered from the turbine to the Stadium.  That method was approved in Q01 2013 

prior to Projectco exercising its Option and prior to its application to OFGEM for FIT 

accreditation. No contention was raised by the Club whatsoever in this method of connection, 

until it had become clear that Projectco was not going to pay them due to Force Majeure.  

 It should also be noted that the Club had no increased liability whatsoever in taking control 

of its dedicaed substation assets to form the 11KV provate network connection.    
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Projectco procured a combing agreement and a separate 24 hour maintenance agreement to 

service and maintain those assets.  If those assets required replacing or upgrading in the 

future, MFC would bear those costs.   The two substations were on site prior to the wind 

turbine and are integral to the Customer Owned Connection from the Northern Powergrid 

network to the Stadium.   

 

It was unreasonable of MFC to insist that Projectco takes ownership of those assets because 

those assets are outside the scope of installing and operating a wind turbine.  If the wind is 

not blowing or at times when the wind turbine is undergoing maintenance, power is drawn 

from the Northern Powergrid network under MFC's arrangement with its utility company 

(EDF) from the Network in the usual way, via those substation assets.  

 

I look forward to discussing this further.     

 

All the best, 

 

Paul       

  

JSH  

 

 

-------- Forwarded Message --------  

Subject:  30/09/2015 - My Letter and Robin Bloom's response 

Date:  Fri, 13 Jan 2017 21:18:30 +0000 

From:  Paul Millinder <paul@empoweringwind.co.uk> 

To:  John Hargreaves <John.Hargreaves@Penningtons.co.uk>, David Niven 

<David.Niven@Penningtons.co.uk> 

  

Hi John, 

  

Followong your earlier enquiry where you asked for a copy of Bloom's  

letter dated 30/09/2015 please find enclosed this letter, along with the  

letter I sent to them first, dated 22/09/2015 with Exhibits 1 - 3. 

  

Regards, 

  

Paul 

  

  

  

  

  

--  

Paul Millinder 

Chief Executive 

  

mailto:paul@empoweringwind.co.uk
mailto:John.Hargreaves@Penningtons.co.uk
mailto:David.Niven@Penningtons.co.uk
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Tel: +44 (0)203 286 2236 

Fax: +44 (0)207 495 7021 

  

E-mail:  info@empoweringwind.co.uk 

Web:     www.empoweringwind.co.uk 

  

Disclaimer: 

  

The views, statements or opinions expressed in this email are those of  

the author and do not necessarily represent the views or opinions of  

Empowering Wind Group. 

  

Copyright in this message and its attacments remains with us. 

Their contents are confidential and may be legally privileged. They  

are intended solely for the person to whom they are addressed.  

If you are not the intended recipient, please notify the sender,  

and delete the message from your system immediately. 

  

You must not read, copy or use the contents of the e-mail nor disclose  

it or its existence to anyone else. 

  

Empowering Wind Group has scanned this e-mail for viruses and  

although we take measures to prevent viruses, it is not guaranteed to  

be virus free and it is your responsibility to scan the message and  

attachments prior to opening them.  We do not accept any  

responsibility for the consequences of passing on any virus. 

  

Please do your bit to contribute towards the environment by only  

printing this Email or its attachments unless absolutely necessary to do 

so. 

 

______________________________________________________________________ 

This email has been scanned by the Symantec Email Security.cloud service. 

For more information please visit http://www.symanteccloud.com 

______________________________________________________________________ 

This email is confidential and is intended solely for the use of the individual or entity to whom it is addressed. If you are not an 
intended recipient then you have received this e-mail in error and any use, dissemination, forwarding, printing or copying is 
strictly prohibited. You should contact the sender by return then delete all the material from your system. 

www.bis.gov.uk/insolvency 
 
############################################################### 
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